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Dear Mr. Brown:

This is in response to your letters dated February 2, 2004 and February 13, 2004
concerning the shareholder proposal submitted to Energy East by Emil Rossi. We also
have received letters on the proponent’s behalf dated February 14, 2004 and
February 21, 2004. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or summarize the facts set forth
in the correspondence. Copies of all of the correspondence also will be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

WQC&SS Martin P. Dunn

MAR 10 W \\ Deputy Director
Enclosures FRANCIAL

ce: John Chevedden
2215 Nelson Avenue, No. 205
Redondo Beach, CA 90278
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JOHN CHEVEDDEN
2215 Nelson Avenue, No. 205

Redondo Beach, CA 90278 310-371-7872
6 Copies February 21, 2004
7th copy for date-stamp return Via Airbill

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission

Mail Stop 0402
450 Fifth Street, NW .
Washington, DC 20549 =

Rebuttal to First and Second Huber Lawrence & Abell No Action Request
Energy East Corporation (EAS)

Poison Pill Preposal

Emil Rossi

Ladies and Gentlemen:
This is in further support of the February 14, 2004 rebuttal letter.

The company has belatedly submitted a second no action request on February 13, 2004. The
company cites action taken on February 12, 2004. Yet the timing of this belated action was
entirely under the control of the company. The company could have taken this cited action 2-
months earlier, yet the company gives no excuse for its belated action.

The text of the submitted proposal states:

RESOLVED: Shareholders request that our Directors increase shareholder rights and submit the
adoption, maintenance or extension of any poison pill to a shareholder vote as a separate ballot
item on the next shareholder ballot. Also once this proposal is adopted, any dilution or removal
of this proposal is requested to be submitted to a shareholder vote as a separate ballot item at the
earliest possible shareholder election.

The belated February 12, 2004 company resolution states:

RESOLVED, that the Corporation will not adopt a poison pill unless such adoption is
approved by a majority of the votes cast, as a separate ballot item, by holders of
common stock entitled to vote; and that the Corporation will not dilute or remove this
resolution without a shareholder vote, as a separate ballot item at the earliest
possible shareholder election.

The key distinction is that the shareholder proposal calls for a “shareholder vote” and the
company resolution calls for “approved by a majority of the votes cast.” “Approved by a
majority of the votes cast” may be contrary to state law.

Potential Violation of State Law
Based on the January 30, 2004 opinion of Richards, Layton & Finger, P.A. (RLF Opinion) the
purported company substantially-implemented policy is a violation of Delaware law. 1 believe
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that Delaware and New York state law are comparable on this point. Similar RLF Opinions have
been submitted with a number of 2004 no action requests.

The RLF Opinion said the Delaware Supreme Court held that:

“One of the most basic tenets of Delaware corporate law is that the board of directors has the
ultimate responsibility for managing the business and affairs of a corporation.”

“While the contested provision limits the board of directors’ authority in only one respect, the
suspension of the Rights Plan, it nonetheless restricts the board’s power in an area of
fundamental importance to the shareholders — negotiating a possible sale of the corporation.”

Thus according to the RFL Opinion the company policy could compel a future board to not have
a poison pill.

On the other hand the shareholder proposal, in merely calling for a non-binding shareholder vote,
would allow the board to have a pill under all circumstances.

Accordingly the company resolution may be unenforceable due to the issue raised in the RLF
Opinion. '

Thus an unenforceable company resclution cannot make a shareholder proposal substantially
implemented or moot.

The company policy would have this conflict with state law:
Current directors may not irreversibly bind future directors from discharging their fiduciary
duties.

How can the company impiement a proposal it claims not to understand?

The inscrutable company position is that the Board has implemented a purported vague proposal
which is incomprehensible to the board. This would seem to be a violation of the Board’s
fiduciary duty. Since the author of this letter is writing on behalf of the Board the Board appears
to be involved in an admission to adopting an incomprehensible proposal. Additionally the board
cannot brush this off by claiming that it was forced to do an incomprehensible act by a regulation
that it had no control over.

It seems that if one claims to have substantially implemented a proposal then one admits to
understanding the proposal. It also seems that if one does not implement a proposal that one -
could claim that the proposal is incomprehensible. To argue both claims at the same time is to
destroy credibility on both points - substantially implemented and a purported
incomprehensible proposal.

The company claim is also contradicted by the company statement, “Any action ultimately
taken by the Company [in this case already taken by the company] to implement the Proposal
could be quite different from the type of action envisioned by the shareholders at the time their
votes were cast.”

Hence the company appears to have no credibility on either point. This is to request non-
concurrence due to the company’s lack of credibility thus displayed.




In spite of grumbling generalizations the éompany has but one specific issue with the supporting
statements. o

The company largely does not support its purported and repetitive claims like “extremely vague
and indefinite” “unable to determine” “raises interpretative questions” “reasonable certainty”
“reasonably determine.” These claims are all packed into one paragraph which leaves little room
for support.

AN 19

[ do not believe the company has met its burden of proof obligation according to rule 14a-8.
For the above reasons this is to respectfully request non-concurrence with the company no

action request on each point.

Sincerely,

%ohn Chevedden

cc:
Emil Rossi
Wesley Von Schack




3 - Shareholder [nput on Poison Pills

RESOLVED: Shareholders request that our Directors increase shareholder rights and submit the
adoption. maintenance or extension of any poison piil to a shareholder vote as a separate ballot
item on the next shareholder ballot. Also once this proposal is adopted, any dilution or removal
of this proposal is requested to be submitted to a shareholder vote as a separate ballot item at the
earliest possible shareholder election.

Emil Rossi, P.O. Box 249, Boonville, Calif. 95415 submitted this proposal.

Shareholders’ Central Role
Putting poison pills to a vote is a way of affirming the central role that shareholders should play
in the life of a corporation. An anti-democratic scheme to flood the market with diluted stock is
not a reason that a tender for our stock should fail.

Source: The Motley Fool

The key negative of poison pills is that pills can preserve management deadwood instead of
protecting investors. :
Source: Moringstar.com

The Potential of a Tender Offer Can Motivate Our Directors
Hectoring directors to act more independently is a poor substitute for the bracing possibility that
shareholders could turn on a dime and sell the company out from under its present management.
Wall Street Journal, Feb. 24, 2003

Akin to a Dictator
Poison pills are akin to a dictator who says, “Give up more of your freedom and I'll take care of
vou.

Source: T.J. Dermot Dunphy, CEO of Sealed Air (NY SE) for more than 25 years.

This topic won an overall 60% yes-vote at 79 companies in 2003. I do not see how our
Directors could object to this proposal because it gives our Directors the flexibly to liefide our
shareholder vote if our Directors seriously believe they have a good reason. I believe that there is
a greater tendency for shareholders, who more closely follow our company, to vote in favor of
this proposal topic.

[ believe our board may be tempted to partially implement this proposal to gain points in the
new corporate governance scoring systems. [ do not believe that a partial implementation, which
could still allow our directors to give us a poison pill on short notice, would be a substitute for
complete implementation.




Council of Institutional Investors Recommendation
The Council of Institutional Investors www.cii.org, an organization of 130 pension funds
investing $2 trillion, called for shareholder approval of poison pills. Based on the 60% overall
yes-vote in 2003 many shareholders believe companies should allow their shareholders a vote.

Shareholder Input on Poison Pills
Yeson 3

Notes:
The above format is the format submitted and intended for publication.

Please advise if there is any typographical question.

The company is requested to assign a proposal number (represented by “3” above) based on the
chronological order in which proposals are submitted. The requested designation of “3” or higher
number allows for ratification of auditors to be item 2.

References:

The Motley Fool, June 13, 1997

Moringstar.com, Aug. 15, 2003

Mr. Dunphy’s statements are from The Wall Street Journal, April 28, 1999.

IRRC Corporate Governance Bulletin, June — Sept. 2003

Council of Institutional Investors, Corporate Governance Policies, March 25, 2002
Please advise within 14 days if the company requests help to locate these or other references.

B[ll




JOHN CHEVEDDEN
2215 Nelson Avenue, No. 205

Redondo Beach, CA 90278 310-371-7872
6 Copies February 14, 2004

7th copy for date-stamp return Via Airbill

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
Mail Stop 0402

450 Fifth Street, NW

Washington, DC 20549

Initial Rebuttal to Huber Lawrence & Abell No Action Request
Energy East Corporation (EAS) /

Poison Pill Propoesal

Emil Rossi

Ladies and Gentlemen:

This is an initial rebuttal to the no action request. It is respectfully requested that an additional
opportunity be granted to submit further material.

The text of the submitted proposal states:

RESOLVED: Shareholders request that our Directors increase shareholder rights and submit the
adoption, maintenance or extension of any poison pill to a shareholder vote as a separate ballot
item on the next shareholder ballot. Also once this proposal is adopted, any dilution or removal
of this proposal is requested to be submitted to a shareholder vote as a separate ballot item at the
earliest possible shareholder election.

The company policy states:
RESOLVED, that the Corporation will not adopt a poison pill unless such adoption is
approved by a majority of the votes cast by holders of common stock entitled to vote.

Based on the January 30, 2004 opinion of Richards, Layton & Finger, P.A. (RLF Opinion) the
purported company substantially-implemented policy is a violation of Delaware law. [ believe
that Delaware and New York state law are comparable on this point. Similar RLF Opinions have
been submitted with a number of 2004 no action requests.

The RLF Opinion said the Delaware Supreme Court held that:

“One of the most basic tenets of Delaware corporate law is that the board of directors has the
ultimate responsibility for managing the business and affairs of a corporation.”

“While the contested provision limits the board of directors’ authority in only one respect, the
suspension of the Rights Plan, it nonetheless restricts the board’s power in an area of
fundamental importance to the shareholders — negotiating a possible sale of the corporation.”

Thus according to the RFL Opinion the company policy could compel a future board to not have
a poison pill. ,




On the other hand the shareholder proposal, in merely calling for a non-binding shareholder vote,
would allow the board to have a pill under all circumstances.

Accordingly the company resolution may be unenforceable due to the issue raised in the RLF
Opinion.

Thus an unenforceable company policy cannot make a shareholder proposal substantially
implemented or moot.

I do not believe the company has met its burden of proof obligation according to rule 14a-8.
For the above reasons this is to respectfully‘ request non-concurrence with the company no

action request on each point.

Sincerely,

ézohn Chevedden

cc:
Emil Rossi
Wesley Von Schack
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HEIDI WERNTZ*

COUNSEL February 13 , 2004

Office of Chief Counsel
Division of Corporation Finance 3
Securities and Exchange Commission '
Washington, D.C. 20549
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Re: Energy East Corporation - 2004 Annual Meeting e _

Gentlemen: R
We are counsel for Energy East Corporation (the “Company”). The Compan?/» .f'prop%es
to file on or about April 26, 2004 definitive copies of proxy material relating to the Company’s

Annual Meeting to be held June 18, 2004.

Reference is made to that letter dated February 2, 2004 from the undersigned whereby the
Company requested the concurrence of the Staff of the Division of Corporation Finance that it
would not recommend any enforcement action to the Securities and Exchange Commission if the
Company omitted a revised shareholder proposal received on December 14, 2003 (the “Revised
Proposal”) from Mr. Emil Rosst (the “Proponent”), revising a proposal received earlier by the
Company on October 10, 2003. Copies of the Revised Proposal were inadvertently omitted from
the February 2, 2004 letter. Copies of the Revised Proposal are attached hereto as Exhibit A.

This letter seeks to amend the February 2, 2004 letter to reflect that the Board of
Directors of the Company took additional action subsequent to February 2, 2004 to substantially
implement the Proposal. The Company believes that this amendment to the letter dated February
2, 2004 will not trigger a new 80 day period pursuant to Rule 14a-8(j), during which the
Company may not file with the Commission definitive copies of the proxy statement and form of
proxy. The Company contacted the Proponent several times before and after submitting the
February 2, 2004 letter. The Company also informed the Proponent of the Board of Director’s
adoption of a resolution that addresses the Proponent’s Revised Proposal, but the Proponent
indicated that he would not withdraw it.

Should this amendment start the 80 day period anew, the Company requests that the
Commission waive such 80 day period by allowing the Company to file its definitive proxy




HUBER LAWRENCE & ABELL

Securities and Exchange Commission
February 13, 2004
Page 2

statement and form of proxy in such shorter period than the 80 day period to the extent necessary
for this letter to be considered to have been timely filed under Rule 14a-8(j). In the event this
amendment triggers a new 80 day period and the Commission is not inclined to grant such
waiver, the Company requests that the Staff of the Division of Corporation Finance contact the
undersigned to discuss this amendment.

We hereby request, on behalf of the Company, that the Staff of the Division of
Corporation Finance not recommend enforcement action if the Company’s management omits
the Revised Proposal from its proxy statement and proxy on the grounds that the Revised
Proposal may be omitted pursuant to Rule 14a-8(1)(10) as having already been substantially

. implemented.

1. The Proposal may be omitted pursuant to Rule 14a-8(i)(10) as having already been
substantially implemented.

Rule 14a-8(i)(10) provides that a company may exclude a shareholder proposal if the
company has already substantially implemented such proposal. At the 2003 Annual Meeting, the
Proponent presented a very similar shareholder proposal for consideration. The Proponent’s
2003 proposal stated: “This is to recommend that the Board of Directors redeem any poison pill
previously issued (if applicable) and not adopt or extend any poison pill unless such adoption or
extension has been submitted to a shareholder vote.” In response to the Proponent’s 2003
proposal, the Company’s Board of Directors adopted the following resolution on October 16,
2003:

“RESOLVED, that the Corporation will not adopt a poison pill unless such
adoption is approved by a majority of the votes cast by holders of common stock
entitled to vote.”

In the Revised Proposal, the Proponent requests that the Board seck shareholder approval
prior to taking any action which would dilute or remove the earlier adopted proposal. In
response to the Revised Proposal, the Company’s Board of Directors, on February 12, 2004,
adopted the following resolution:

RESOLVED, that the Corporation will not adopt a poison pill unless such
adoption is approved by a majority of the votes cast, as a separate ballot item, by
holders of common stock entitled to vote; and that the Corporation will not dilute
or remove this resolution without a shareholder vote, as a separate ballot item, at
the earliest possible shareholder election.

- In light of the February 12, 2004 Board resolution, in which the Board committed to seek
shareholder approval prior to: (i) adopting any poison pill; or (i1) taking any action to dilute or




HUBER LAWRENCE & ABELL

Securities and Exchange Commission
February 13, 2004
Page 3

remove this resolution, the Revised Proposal is excludable because the Company has already
substantially implemented the Revised Proposal.

Conclusion

Based on the foregoing, we respectfully request that Staff confirm that it will not
recommend any enforcement action if the Company omits the Revised Proposal from its 2004
proxy statement and proxy.

The Company is sending a copy of this letter to the Proponents notifying them of this
amendment to the letter dated February 2, 2004,

If you have any questions concerning this submission, please call the undersigned at
(212) 455-5532. In the event that Staff disagrees with the conclusions expressed herein, or
requires any information in support or explanation of the Company’s position, we would
appreciate an opportunity to confer with Staff prior to the issuance of its response.

Kindly acknowledge receipt of the original and seven copies of this letter with
attachments, on the enclosed acknowledgement copy of this letter and return in the enclosed self-
addressed stamped envelope.

Ve

uly yours,

/.

Daniel S. Browti
Enclosure

cc:  Mr. Emil Rossi
Mr. John Chevedden

FAATTYABROWN EnergyEi2004 Proxy\RossiNoAct2_1 1_04.doc
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Fu | PLass,
P.O, Box 249
Boonville, CA 95415

Mr, Wesloy Von Schack
Chaimann

"En‘er'gy East Corporation
P.O. Box 12904
Albany, NY 12212
P (815} 253080
Deér M. Von Schack,

This Rule 14a-8 proposal {5 stfally submitted for the next annual shareholder meeting, This
proposal is submitted In support of the long-tcem performance of our company, Rule 14a-3
requirements arc intended to] be met including ownership of the required stock value until after
the date’ of the applicable ofder meeting, This submitted format, with the shaicholder-
supplied emphasis, is Intended to be ueed for definitive proxy publication, This is the proxy for
Mr. Jahn Chevedden and/or}his designee to act on my behalf in shareholder matters, including

this shareholder proposal for the forthcoming shareholder mecting before, during and after the
forthcoming shareholder mo Please direct afl fiture communication to Mr. John Chevedden
at; , : -

2215 Nelson Ave., Np. 205

Redondo Beach, CA PD278

' PH: 310/371-1872

Your consideration and the consideration of the Board of Dircetors is appreciated.
' P t
Sincerely,

':"r'i |f-‘, ]
R

=N B S o= 723

ce: Robert D, Kump
Corporate Secretary
PH: 607-347.2498
FX: 607/347-2606

Received 01-28-04  03:32pm From=607 347 2417 To-HUBER LAWRENCE & ABE Page 003




MW AW =V VI dle T AW 1R LER AL IR R 4

|} ieriarzen F‘?"BMI . a31a37171|72 , , PAGE 82
.k L 4;‘3,- vk 'f’ LY A

3 - Sharcholder Input on Polson Pills

RESOLVED: Shareholders request that our Directors inerease shareholder rights and submit the
adoption, maintenance or ion of any poison pill to a shareholder vote as a separate ballot
itern on the next shareholder ballot.’ Also once thix proposal is adopted, any dilation or removal
of this proposal is requested fo be submitted to a shareholder vote us a separate ballot item at the
carliest possiblo sharcholder election.

Eml) Rossi, P.O. Box 249, rville, Calif. 95415 submitted thiz proposal.

Shareholders” Central Role
Putting poison pills 10 a vote:is 4 way of affirming the central role that shareholders should play -
in the life of & corporation. aptisdemocratic scheme to flood the market with diluted stock is
I not & reeson that a tender for bur stook should fail.

: ;S?uxce The Moﬂey !
el 21 - " Ihe . o ' )

The ‘key negative of poison|pills 1s that pills can preserve management deadwood instuad of
protecting investors.
’ ' Saurce: Moringstar.cam

-

The Potential of x Tender Offer Can Motivate Our Directors
Hectoring dirvotors to act mofe independently is a poor substitute for the bracing possibility that
shareholders could turm on a gime and scfl the company out from under its present management.
5 Wall Stréet Journal, Feb. 24, 2003

'l Akin to a Dictator

Polson pills are akin to a dictator who says, “Give up more of your freedom and I'll take care of
you,

Souree: T.J. Dermot Dunphy, CEO of Sealed Air (NYSB) for more than 25 years,

This topic won an overall §0% yes-vote at 79 companies in 2003, I do not how our
\ Directors could object to thisjproposal because it glves our Directors the flexibly toﬁaﬂ&' oux
! shareholder vote if our D: rs serioyaly believa they have a good reason. 1 belleve that there s

A greathr'iendency for shareholders, who more clozely follow our company. (0 vote in favor of
this proposal topie. -

—————

[ believe our board may be d to partally implement this proposal to gain points in the
new corporate governance scoring systems. [ do not believe that a partial implementation, which
could still allow our dircctors to give us & poison pill on short notice, would be a substitute for
vomplote implementation,

Received 01-28~04  03:32pm From-607 347 2417 To-HUBER LAWRENCE & ABE Page 004
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Received 01-28-04 03:32pm From-607 347 2417
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fr Council of !nsdmzi usl Investors Recommendation o o
The ‘Cotneil of Institutiongl Investors www.cli,org an organization of 130 pension funds

-investing $2 trillion, called for shareholder approval of poison pills. Based on the 60% overall

yes-vote in 2003 tany § Iders believe compeni¢s should allow their shareholders a vote,

i ’ Shareholder Input on Polson Pills
Yeson

I
! .
|

Notes: .
The above format is the format submirted and intended for publication.

Please advise if there is any graphical question.

The company is requested to assign a proposal humbet (represented by “3” above) based on the
chronological order In whichi proposals are submitted, ‘The requested designation of “3” or higher
number allows for ratificatiqn of auditors to be item 2.

References: v
The Motley Fool, June 13, {997
Moringstar.com, Aug. 15, 2003

Mr. Dunphy’s statements dre from The Wall Street Journal, April 28, 1999,

' JRRC Corporate Governance Bulletin, June — Sept. 2003

Council of Institutjonal Invdstors, Corporate Govematice Policies, March 25, 2002
Please dadvise within 14 dayj if the company requests help to locate these or other references,

To-HUBER LAWRENCE & ABE Page 005‘
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Office of Chief Counsel PRSI
Division of Corporation Finance SR
Securities and Exchange Commission AN _
Washington, D.C. 20549 _ oo, =

"N

Re: Energy East Corporation - 2004 Annual Meeting

Gentlemen:

We are counsel for Energy East Corporation (the “Company”). The Company proposes
to file on or about April 26, 2004 definitive copies of proxy material relating to the Company’s
Annual Meeting to be held June 18, 2004.

On December 14, 2003, the Company received a revised shareholder proposal (the
“Proposal”) from Mr. Emil Rossi revising a proposal received earlier by the Company on
October 10, 2003, copies of which are attached as Exhibit A. In the Proposal, Mr. Rossi names
Mr. John Chevedden as his designated representative (collectively, the “Proponent”). The
Proponent indicates that he proposes to submit the Proposal for approval by shareholders at the
2004 Annual Meeting.

We hereby request, on behalf of the Company, that the Staff of the Division of
Corporation Finance not recommend enforcement action if the Company’s management omits
the Proposal from its proxy statement and proxy on the following grounds:

1. The Proposal may be omitted pursuant to Rule 14a-8(1)(10) as having already
been substantially implemented.

2. The Proposal may be omitted pursuant to Rule 14a-8(i)(3) because the Proposal is
so vague and indefinite and the supporting statements contain false and
misleading statements that inclusion of the Proposal and supporting statement in
the Proxy Materials would result in, among other things, false and misleading
statements pursuant to Rule 14a-9.
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Securities and Exchange Commission
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1. The Proposal may be omitted pursuant to Rule 14a-8(i)(10) as having already been
substantially implemented.

Rule 14a-8(1)(10) provides that a company may exclude a shareholder proposal if the
company has already substantially implemented such proposal. At the 2003 Annual Meeting, the
Proponent presented a very similar shareholder proposal for consideration. The Proponent’s
2003 proposal stated: “This is to recommend that the Board of Directors redeem any poison pill
previously issued (if applicable) and not adopt or extend any poison pill unless such adoption or
extension has been submitted to a shareholder vote.” In response to the Proponent’s 2003
proposal, the Company’s Board of Directors adopted the following resolution on October 16,
2003: “RESOLVED, that the Corporation will not adopt a poison pill unless such adoption is
approved by a majority of the votes cast by holders of common stock entitled to vote.” The
Proponent intends to again request that the Board of Directors seek shareholder approval prior to
implementing a poison pill. In light of the October 16, 2003 Board resolution, in which the
Board committed to seek shareholder approval prior to adopting any poison pill, the Proposal is
excludable because the Company has already substantially implemented the Proposal.

2. The Proposal may be omitted pursuant to Rule 14a-8(i)(3) because the Proposal is so
vague and indefinite and the supporting statements contain false and misleading
statements that inclusion of the Proposal and supporting statement in the Proxy
Materials would result in, among other things, false and misleading statements
pursuant to Rule 14a-9.

Rule 14a-8(1)(3) provides that a registrant may omit a proposal from its proxy statement
“if the proposal or supporting statement is contrary to any of the Commission’s proxy rules and
regulations, including Rule 14a-9, which prohibits false or misleading statements in proxy
soliciting materials.” We note that the standard endorsed by the Staff with respect to the
excludability of proposals due to vagueness and indefiniteness is that when actions requested by
proposals are so inherently vague and indefinite that the shareholders voting on the proposals
would not be able to determine with any reasonable certainty exactly what actions or measures
the company would take in the event the proposals were implemented, the proposals may be
misleading. Therefore, such proposals may be excludable under Rule 14a-8(i)(3) since any action
ultimately taken by the company upon the implementation of the proposals could be quite
different from the type of action envisioned by the shareholders at the time their votes were cast.
See E.I. Du Pont de Nemours and Company, Inc. (February 8, 1977); see also Philadelphia
Electric Co. (July 30, 1992).

The second sentence of the Proposal states: “Also once this proposal is adopted, any
dilution or removal of this proposal is requested to be submitted to a shareholder vote as a
separate ballot item at the earliest possible shareholder election.” This sentence is extremely
vague and indefinite. The Company is unable to determine what Board actions would constitute
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“dilution or removal” of the Proposal, what the effect of a favorable or unfavorable vote might
be and what action could be taken. In addition, the phrase “earliest possible shareholder
election” is ambiguous. It is unclear from what event, if any, the Company would determine
when the next “earliest possible shareholder election” might be. The Proponent does not specify
whether he contemplates action at the next annual meeting or whether he contemplates some sort
of triggering event and what that triggering event might be. This sentence raises interpretive
questions that would cause shareholders to be unable to determine with any reasonable certainty
exactly what actions or measures the Company would take in the event the Proposal was
approved. Furthermore, since neither the Company nor shareholders could reasonably determine
what the Proponent intends, any action ultimately taken by the Company to implement the
Proposal could be quite different from the type of action envisioned by the shareholders at the
time their votes were cast.

The supporting statement contains what are purported to be excerpts from various
publications and certain other statements, which are false and misleading in several respects, and
therefore may be omitted. It is unclear whether any of the statements, which are attributed to
various sources are quotes or the Proponent’s paraphrases. We believe that if these are direct
quotes, the Proponent should identify them as such and provide where and when such quotes
appeared. If they are the Proponent’s paraphrases, which omit key words and phrases, the
Proponent should identify them as such. The second statement cites the Wall Street Journal,
without noting that it is taken from an “op-ed” opinion article, and thus is simply one person’s
opinion rather than a news report. We believe that the Proponent should clarify that the
statement 1s from an opinion article and not misrepresent the statement as being from a news
report.

Conclusion

Based on the foregoing, we respectfully request that Staff confirm that it will not
recommend any enforcement action if the Company omits the Proposal from its 2004 proxy
statement and proxy.

If you have any questions concerning this submission, please call the undersigned at
(212) 455-5532. In the event that Staff disagrees with the conclusions expressed herein, or
requires any information in support or explanation of the Company’s position, we would
appreciate an opportunity to confer with Staff prior to the issuance of its response.




HUBER LAWRENCE & ABELL

Securities and Exchange Commission
February 2, 2004
Page 4

Kindly acknowledge receipt of the original and seven copies of this letter with
attachments, on the enclosed acknowledgement copy of this letter and return in the enclosed self-
addressed stamped envelope. :

Very fraly yours

Daniel S. Brown

Enclosure

cc: Mr. Emil Rossi
Mr. John Chevedden




P.Q. Box 249
Boaonville, CA 95415

Mr., Wesley Von Schack
Chairman

Encrgy Bast Corporetion (EAS)
P.O. Box 12904 '
Albany, NY 12212

Phone; (518) 434-3049

Dear Mr. Von Schagk,

This Rule 14a-8 proposal is respectiully submiitted far the next annual shareholder meeting. This
proposal is submitted in support of the lang-term performance of our company. Rule 14a-8
requirements are intended to be met including ownezship of the reguired stock value untll after
the date of the applicable shareholder meeting. This submitted format, with the shareholder-
suppHed emphasis, is intended 10 be used for definitive proxy poblication. This iy the proxy far
Mr. John Chevedden and/or his designee to act on my behalf in shareholder matters, including
this shareholder pmﬂ:sal for the fotthcoming shareholder meeting befors, duting sud after the
forthcatning sharcholder meeting. Please direot all future communicatian to Mr. John Chevedden
at: ,

2215 Nelson Ave,, No. 205
Redondo Beach, CA 90278
PH: 310/371-.7872

Your consideration and the consideration ofthe Board of Directors is appreciated.

Sincerely,

Sl Lega, o=t 723

cc: Robert D. Kump
Corporate Secrvtary
PH: 607-347-2498
FX: 607/347-2606

s
£




3 ~ Sharcholder Voting Right on a Paison Pill

RESOLVED: That the shareholders of our company request that our Board of Directors seck
shareholder approval at the carliest suobsequent shareholder election, for the adoption,
maintenance or eXtensinn of any current or future polson plll. Once adopted, removal of this
proposal or any dilution of this proposal, would consistently be suhmitted to sharcholder vote at
the earliost subsequent shareholder clection.

Emil Rossi, P.O, Box 249, Boanville, Calif, 95415 submittad this proposal.

Sharecholders’ Central Role
Putring poison pills to a vote is a way of affirming the central role that shareholders should play
in the life of a corporation. An anti-democratic scheme to flood the market with dilated stock is
not a reason that a tender for our stoek should £iil.

Source: The Motley Foal

The key negative of poison pills is that pills c‘n preserve management deadwood instead of
protacting investors,
 Sowrce: Moringstar.com

The Potential of a Tender Offer Can Motivate Our Directors
Hectoring directors to act mote independontly is a poor substituts for the bracing possibility that
shareholders could tirn on a dima and seil the company ont from under its present maanagement.
Wall Street Journal, Reb. 24, 2003

Akin to = Dictator .
Poison pills are akin to a dictator who says, “Give up more of your freedom and Pl take care of
ou.
zPert’omaunca is the groatest defense against getting vaken over. Ultimately if you perform well
you remain independent, because your stock price stays up.”
Source: T.J. Dermot Dunphy, CEQ of Sealed Air QNYSE) for more than 25 years.

Thia c won an overall 60% yes.vote at 79 companies in 2003. I do not see how our
Direc:f:comd object to this pro:osal because it gives our Directors the flexibly to override our
shareholder vote if our Directors seriously believe they have a good reason.. 1 believe that there is
a greater tendency for shaveboldars, who more clogely follow our company ¢~ vats in favor of
this proposal topic.

I believe our board may be tempted to partially implément this proposal to gain points in the
pew corporate governmmce scoring systems. 1 do not believe that a partial implementation, which
could stll allow our directors to givo us & poison pill on short notice, would be a substitte for
complete implementation.




Council of Institutional Investors Recommendation
The Council of Institutional Investors www.eil.orp, an organization of 130 pemsion funds
tnvesting $2 trillion, called for shateholder approval of poison pills. Based on the 60% overall
yes-vote in 2003 many sharecholders believe companies should allow their shatehalders & vote.

Sharcholder Voting Right on a Poison Pill
Yeson3d

Notes:
The above format s the format submitted and intended for publieation.

Pleass advise if there is any typographical question.

The company is requested to assign s proposal numbes (represented by 3" above) based on the
chronological order In which proposals are submitted, The requested designation of “3” or higher
number allows for ratification of auditors to be item 2.

Reftrences;
Tho Motley Fool, Juue 13, 1997

Moringstar.com, Aug, 15, 2003
Mr. Dunphy’s statements are fromn The Wall Street Jowrnal, April 28, 1999,

IRRC Corporate Governance Bulletin, June — Sept, 2003
Council of Institutional Huvestors, Corporate Governance Policies, March 25, 2002
Pleass advise within 14 days if the company requests help to locate these or other references,




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 142-8(k) does not require any communications from sharehelders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8()) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.




March 1, 2004

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Energy East Corporation
Incoming letter dated February 2, 2004

The proposal requests that the board submit the adoption, maintenance or
extension of any poison pill to a shareholder vote and further requests that once adopted,
dilution or removal of this proposal be submitted to a shareholder vote at the earliest
possible shareholder election. The supporting statement of the proposal clarifies that
directors have the flexibility “to ignore” the shareholder vote.

* There appears to be some basis for your view that Energy East may exclude the

. proposal under rule 14a-8(i)(10). We note Energy East’s representation that it has ’
adopted a resolution that requires shareholder approval in adopting any poison pills and in
diluting or removing the resolution. Accordingly, we will not recommend enforcement
action to the Commission if Energy East omits the proposal from its proxy materials in
reliance on rule 14a-8(1)(10). In reaching this position, we have not found it necessary to
address the alternative basis for omission upon which Energy East relies.




